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IN THE MATTER OF:

TECHNICAL CORRECTIONSTO
FORMULAS IN 35 ILL. ADM. CODE214
“SULFUR LIMITATIONS”

) R04-12
) (Rulemaking— Air)

) (Consolidated)

FIRSTNOTICE COMMENTS OFTHE
ILLINOIS ENVIRONMENTAL REGULATORYGROUP

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneofits attorneys,N. LaDonnaDriver of HODGEDWYERZEMAN,

andsubmitsits Commentsin theabove-captionedmattersto theIllinois PollutionControl

Board(“Board”), statingas follows:

I. INTRODUCTION

IERGis anot-for-profit Illinois corporationaffiliated with the Illinois State

ChamberofCommerce. IERG is composedof58 membercompaniesregulatedby

governmentalagenciesthatpromulgate,administerorenforceenvironmentallaws,

regulations,rulesor otherpolicies. A numberofIERG’s membercompaniesconduct

activitiesgovernedby theregulationsset forth in 35 III. Admin. CodeParts211,214,

218, and219.

IERGparticipatedin theMay 6, 2004, hearingin this matter,andfiled

post-hearingcomments.OnApril 21, 2005,theBoardissuedits First NoticeOpinion

andOrderin this proceeding(hereinafterreferredto as“First Notice”). On May27,
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2005,theFirst Noticeamendmentsin this proceedingwerepublishedin theIllinois

Register. IERG submitsthefollowing commentson theFirst NoticeOpinion andOrder.

LI. DISCUSSION

A. CaptureEfficiency TestingAlternatives

As statedat hearingandin its post-hearingcomments,IERG appreciatesand

supportstherulemaking’sefforts to providelessburdensomealternativesto thetaskof

establishingcaptureefficiency. Thesealternativesincludeutilizing a statisticalapproach

that mayreducetestingtimeandeffort,by meetingtheDataQuality Objective(“DQO”)

or LowerConfidenceLimit (“LCL”).

IERG hadtwo mainconcernswith thedifferentversionsof theDQO andLCL

languageproposedby Illinois EnvironmentalProtectionAgency(“Illinois EPA”) in its

rulemakingproposal,erratasheetandpost-hearingcomments. First, IERG believedthat

the languagecouldbe readto improperlyshift theburdenofproofin an enforcementcase

to therespondentsourceto provethat it is in compliance. Second,IERG believedthat

the languageimposeda newrequirementto conducttesting in orderto establishemission

creditsfor offsets,shutdownsandtrading.

TheBoardsatisfactorilyaddressedIERG’s concernsin the languageit ultimately

utilized in theFirst NoticeOpinion andOrder. However,theBoardsoughtadditional

commentfrom theparties,particularlyon the issueoftestingfor emissioncredits. IERG

hasdiscussedthis issuewith Illinois EPA. IERG ubderstands,from thosediscussions,

that, barring anyotherreasonto requireadditionaltesting:

• wherea sourcehadoriginallyperformedtestingatan emissionunit using
standardmethods,andthenlaterseeksemissioncreditsfor thatemission
unit, no additionaltestingwill be requiredby thisrulemakingto establish
creditsfor thatemissionunit;
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• whereasourcehadoriginallyperformedtestingat an emissionunit using
theDQO,andthenlaterseeksemissioncreditsfor that emissionunit,no
additionaltestingwill be requiredbythis rulemakingto establishcredits
for that emissionunit;

• wherea sourcehasnotbeenrequiredto performtestingatan emission
unit, andthenlater seeksemissioncreditsfor that emissionunit, no
additionaltestingwill be requiredby this rulemakingto establishcredits
for that emissionunit;

• wherea sourcehadoriginallyperformedtestingatan emissionunit, has
reliedupontheLCL, andthenlaterseeksemissioncreditsfor that
emissionunit, additionaltestingwill be requiredfor that emissionunit.

Thus, testingto establishemissioncreditswill onlyberequiredwhenthesource

hadpreviouslyconductedtestingandreliedupon theLCL. IERG suggeststhat a Board

notebe includedon this point, andhasprovidedonebelow.

IERG alsounderstands,throughits discussionswith Illinois EPA on thetesting

issue,thatIllinois EPA wouldpreferthat thefull federalguidancelanguagebe utilized in

therule,asto theenforcementissueoriginally raisedby IERG. This would providefor

meetingtheDQO in showingnon-compliancein an enforcementcase. Illinois EPA

apparentlywould alsolike to provide for utilizing standardtestmethodsin such

situations. IERG hadincludedthefull federalguidancelanguagein its post-hearing

commentand is still supportiveof that language. IERGalsodoesnot objectto including

useofstandardtestmethodsas anoption in this situation. IERG’s suggestedrevisionsto

theBoard’sFirst Noticelanguageis:

Wherecaptureefficiencytestingis doneto determineemissionreductions
for thepurposeof establishingemissioncreditsfor offsets,shutdowns,and
trading,theLCL protocolcannotbeusedfor theseapplications. In
enforcementcases,the LCL protocolcannotconfirm non-compliance~
sufficient testsmustbe performedto satisfythe DQO; failure to satisfythe
DOO shall reciuirecaptureefficiency to be determinedusingoneof the

standardprotocolsdescribedin subsection(c)(2)(A), (B). (C) or (D)
above.
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(Boardnote: Sourcesshouldbe awarethatwhereLCL wasutilized in
testingemissionunits thatarethesubjectof laterrequestsfor establishing
emissioncreditsfor offsets,shutdownsandtrading,prior LCL resultsmay
notbe reliedupon in determiningtheappropriateamountof credits,such
thatadditional testingat theDOOorstandardmethodlevelmaybe
requiredto establishtheappropriateamountof credits.)

B. Definition of CarbonAdsorber

Finally, theFirst Noticerulemakingcontainsa definition of “carbonadsorber”at

Section211.953. IERG appreciatestheBoard’sresolutionofIERG’s concernswith the

first sentenceoftheproposeddefinition. However,IERG remainsconcernedthat the

definition of “carbonadsorber”includesothermediabesidescarbon,suchasoxidesof

silicon andaluminum. Thus, the title of thedefinition “carbonadsorber”couldbe

deceptiveasto thetypesofdevicescoveredby thedefinition.

The term“carbonadsorber”is utilized throughoutthePart218/219rules to

imposesubstantiverequirements.For example,see Section218/219.105(d),which

requirescontinuousmonitoringofVOM concentrationfrom carbonadsorberbed

exhaust;Section218/2l9.434(d)(3),whichrequiressteamflow monitoringandcarbon

bedtemperaturemonitoring(SubpartQ leaks);Section218/219.481,whichrequires90%

VOM emissionreductionfor carbonadsorbers(SubpartT, Pharmaceutical);andSection

218/219.505(c),whichrequiresmonitoringof steamflow, monitoringof carbonbed

temperatureandmonitoringofdurationofcarbonbedsteamingcycle for carbon

adsorbers(SubpartV, BatchOperationsand Oxidation).

IERG is concernedthat sources,whenreviewingmonitoringrequirementsfor

“carbonadsorbers”in SubpartsQ, T, andV, wouldnotunderstandthat such

requirementswould alsoextendto adsorberswith mediacontainingoxidesof silica and

aluminum. TheBoardrespondedto this concernby statingthat theterm “carbon
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adsorber”is “commonlyunderstoodto referto adsorbenttechnologygenerally.” First

Noticeat 13. Yet, theBoardalsorefersto Illinois EPA’sstatementsregardingits

enforcementdifficulties with partiesbelievingthat non-carbonadsorbertechnologi-es-are

not subjectto requirementsfor carbonadsorbers.Id. While a definition that is inclusive

ofall mediaseemsto “close thatunforeseenloop hole,” it doesso attheexpenseof

regulatoryrequirementsthatarereadilyunderstood.

TheBoardhas,in its First NoticeOpinion, requestedthat Illinois EPA proposean

omnibusrulemakingto replacetheterm“carbonadsorber”with a “more accurateterm”

if theFirst NoticeOpinion andOrderapproach“doesnot workasintended.” IERG

suspectsthat sucha triggerwill only occuraftersomesourceshavesufferedthe

enforcementconsequencesof notunderstandingthat “carbonadsorber”refersto

“adsorbenttechnologygenerally.” IERGbelievesthat thebetterapproachis to avoid

sucha situationandmaketheregulationsclearfrom theoutset.

IERGdoesnot seek,in this proceeding,to reopenall regulatoryprovisionsthat

carryrequirementsfor “carbonadsorbers.”Rather,thesimplestapproachatthis time is

simplyto amendthe“carbonadsorber”definition, until suchtime asanotherrulemaking

canbe conductedto changethetitle andscopeof thedefinition andthecorresponding

referencesin thesubstantiveregulatoryrequirements.Thus,IERGproposesthat theFirst

Noticedefinition of “carbonadsorber”be revisedasfollows:

“Carbonadsorber”meansacontroldevicedesignedto removeand,if
desired,recovervolatile organicmaterial(VOM) from processemissions
whereremovalofVOM is accomplishedthroughtheadherenceofthe
VOM onto thesurfaceof highly porousadzorbentparticles,suchas
activatedcarbon. Theterm“carbonadsorber”describesany adsorber
technologyusedan a controldeviceeventhoughmcdiu othcrthancarbon
maybe usedas theadsorbent,suchan oxidesof silicon and aluminum.
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LII. CONCLUSION

IERG requeststhat therulemakingin this proceedingbe amendedconsistentwith

theabovecomments. IERG appreciatesthis opportunityto participatein this rulemaking.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

- REGULATORY GROUP,

By:/~ ~
Oneof Its Attorneys

Dated: July 11,2005

N. LaDonnaDriver RobertA. Messina
HODGEDWYERZEMAN Illinois EnvironmentalRegulatoryGroup
3150 RolandAvenue 3150RolandAvenue
PostOffice Box 5776 Springfield,Illinois 62703
Springfield, Illinois 62705-5776 (217) 523-4942
(217)523-4900
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